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AU /ORDER

Both the appeals of the assessee are directed against the
respective orders of the Commissioner of Income Tax (Appeals)-4,
Chennai, dated 29.09.2017 and pertain to assessment years 2010-
11 and 2011-12. Since common issue arises for consideration in
these appeals, | heard both the appeals together and disposing of

the same by this common order.
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2. The first issue arises for consideration is reopening of
assessment under Section 147 of the Income-tax Act, 1961 (in short

'the Act').

3. Shri M. Kaushik, the Ld.counsel for the assessee, submitted
that this is the second round of litigation. In the first round of
litigation, according to the Ld. counsel, the Assessing Officer
reopened the assessment by issuing notice under Section 148 of
the Act on 03.10.2013. The first reassessment, after reopening of
assessment on the basis of the notice issued on 03.10.2013, was
completed by an order dated 31.03.2015. On the very same day,
i.e. on 31.03.2015, the Assessing Officer reopened the assessment
for the second time. According to the Ld. counsel, when the
assessment was reopened by issuing notice under Section 148 of
the Act on 03.10.2013 and it was pertaining to the income which
escaped assessment, the Assessing Officer cannot reopen the
assessment once again. According to the Ld. counsel, no fresh
material was available on record for the purpose of reopening the
assessment for second time. According to the Ld. counsel, the
Assessing Officer cannot exercise his authority without any fresh

material on record, therefore, reopening of assessment is invalid.
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4. On the contrary, Shri B. Sagadevan, the Ld. Departmental
Representative, submitted that no doubt, the Assessing Officer
reopened the assessment for the second time by issuing notice on
31.03.2015 on the same day the first reassessment was completed.
According to the Ld. D.R., there was no bar under the Income-tax
Act to reopen the assessment for second time when the Assessing
Officer found that there was income otherwise chargeable to tax
escaped assessment. The Ld. D.R. pointed out that on 31.03.2015,
the first reassessment was completed and on the very same day the
Assessing Officer issued notice under Section 148 of the Act and
served on the assessee. The Ld. D.R. further pointed out that for
the second reassessment, notice dated 31.03.2015 was issued after
getting approval of the Joint Commissioner of Income Tax. On a
query from the Bench, when the proposal for reopening of
assessment for second time was sent to the JCIT? The Ld. D.R.
after verifying the file, submitted that such a proposal is not
available on record. The Ld. D.R. after verifying the records,
submitted that notice under Section 148 of the Act for the second
time was issued on 31.03.2015 on which date the reassessment
order on the basis of notice issued under Section 148 of the Act on

03.10.2013 was completed.
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5. | have considered the rival submissions on either side and
perused the relevant material available on record. The question
arises for consideration is when the first reassessment proceeding
on the basis of notice issued under Section 148 of the Act on
03.10.2013 was pending, can the Assessing Officer reopen
assessment by issuing another notice? On the basis of notice
issued on 03.10.2013, the Assessing Officer completed the
reassessment on 31.03.2015. On the very same day, i.e. on
31.03.2015, the Assessing Officer issued another notice under
Section 148 of the Act and served the same on the same day.
When the Assessing Officer reopened the assessment by issuing
notice on 03.10.2013 and the reassessment proceeding was
pending till 31.08.2015, it is not known what prompted the
Assessing Officer to issue another notice under Section 148 of the
Act on 31.03.2015? This Tribunal is of the considered opinion that
when the assessment was reopened by issuing notice under
Section 148 of the Act 03.10.2013, the Assessing Officer could have
brought to taxation all the income which escaped assessment.
Therefore, there is no justification for the Assessing Officer to issue
a notice once again when the first reassessment proceeding was

pending.
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6. In this case, the Assessing Officer passed reassessment
order on 31.03.2013 and again issued notice on the very same day.
No fresh material came to the possession of the Assessing Officer
on the day on which the first reassessment order was passed.
Moreover, as held by the Madras High Court in TANMAC India v.
DCIT (2016) 97 CCH 189, Section 147 of the Act is not for
extending time limit for completing assessment. This Tribunal is of
the considered opinion that reopening of assessment for second
time on the day on which the first reassessment was completed on
31.08.2015 is bad in law. Even if there was escapement of income,
this Tribunal is of the considered opinion that the Assessing Officer
ought to have brought to taxation on the basis of notice issued on
03.10.2013 under Section 148 of the Act. Therefore, reopening of
assessment by issuing another notice on 31.03.2015 is not justified.
Hence, this Tribunal is unable to uphold the orders of the authorities
below. Accordingly, the orders of the authorities below are set
aside and the consequential order passed by the Assessing Officer

is quashed.

7. In the result, both the appeals filed by the assessee are

allowed.
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Order pronounced in the court on 12" November, 2018 at

Chennai.
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